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State Court of Fulton County
XXKEFILEDT % *
Fite & Sarvexprass
Transaction 1D: 53554421
Date: Aug 29 2013 01:39FM
ﬁ ] B Cicely Barber, Clerk
INTHE STATE COURT OF FULTON COUNTY Civit Division

STATE OF GEORGIA

AJALEH WAITERS. sole survivor of
Ariston Waiters, by and through
SHANTAYA HOLMES, her natural
mother and next friend, and the ESTATE
OF ARISTON WAITERS, by and
through FREDA WAITERS,
administralrix,

Civil Action No.: 2012-EV-015990-A

Jury Trial Demanded

Plaintiffs,
Y.

CITY OF UNION CITY GEORGIA,
LUTHER LEWIS,

Defendants.

* oW R X X ¥ R O®E R O X X O K N H O ¥ X ¥

FIRST AMENDED COMPLAINT

COME NOW, Plaintiffs AJALEH WAITERS, natural daughter and sole survivor of
decedent. Ariston Waiters, by and through SHANTAY A HOLMES. her natural mother and next
friend, and the ESTATE OF ARISTON WATITERS, by and through FREDA WAITERS,

administratrix, (hereinafter "Plaintiffs™) and file their First Amended Complaint adding claims

for Federal constitutional violations pursuant to 42 U.S.C. § 1983, as follows:

INTRODUCTION

Page L of 19



Case 1:13-cv-03188-ODE Document 3 Filed 09/25/13 Page 2 of 23

In this wrongful death action, Plaintiffs assert various claims under Georgia Jaw arising
from the death of Ariston Waiters at the hands of Union City Police Officer Luther Lewis on
December 14, 2011, Plaintiffs contend that Lewis shot and killed Ariston Waiters, with malice
as Waiters was unarmed and did not present a threat of imminent bodily harm to Lewis or anyone
else. Plaintiffs funther allege that Union City, Georgia is vicariously liable for Lewis® wrongful

acts as Union City has waived its sovereign immunity through the purchase of liability insurance,

In this First Amended Complaint, Plaintifts further alleged that Luther Lewis” violated the Fourth

Amendment 1o the United States Constitution when he used unfawful deadly force against
Ariston Waiters; and Union City satified Lewis' uniawiul acts and maintained customs or
policies that were the moving foree behind Lewis™ unlawful use of deadly force against Ariston
Waiters,

JURISBICTION AND VENUE

2.
This court has subject matier jurisdiction over this action for money damages arising from
injurics proximately caused by the torruous acts of the Defendants aeting in concert with one

another. Ga. Const. Art. VI, Sec. 3 P. L

Led

Venue is proper in this Court as one or more of the Defendanis reside in Fulton County,
Georgia and this suit is brought against the Defendants as joint tort-feasors. GAL Const. Are. VI,
Seg 2 PPUL IV & VL

PARTIES
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Ajaleh Waiters is Ariston Waiters’ minor child and sole surviving heir. Ajaleh Waiters
brings this action through her mother, Shantaya Holmes, who has been duly appointed as her

conservator pursuant to Q.C.G.A §29-3-2, 29.3-22(b} and 29-3-36,

L)

Freda Waiters 1s Ariston Waiters’ mother and she has been appointed as Administrator of
the Estate of Ariston Waiters (the "Estate™).

0.

Union City, Georgia is a municipality formed and existing under the laws of the State of
Georgia. Union City, Georgia may be served with process by service upon Mayor Ralph Moose
at 3047 Union Street, Union City, Georgia 30291,

7

Lauiher Lewis is a police officer employed by the Union City Police Department. Lewis

may be served with summons at 42 Seven Pines Drive, Newnan, Georgia 30263-1397,

FACTUAL ALLEGATIONS

On December 14, 2011, Luther Lewis was acting within the course and scope of his
empioyment as a police officer in the Union City Police Department ("UCPD”).
9.
On December 14th, Lewis and Officer Lediord were dispatched 1o a call in the Hickory

Lanc suhdivision.
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The 911 caller told the dispatch officer that there were kids fighting and that gunshots had
been fired.
11
Ledford and Lewis arrived at the intersection of Hickory Lane Drive and Hickory Lane
Circle —~ the incident location — at approximately 6:45:28 p.m.
(2.
When Ledford and Lewis arrived. there were numerous teenage boyvs and girls ot the

incident location.

Foen,
a3

The teenagers were gathered in the subdivision when a fight broke out on the front lawn
between two oy more teenage girls. An unideniilied person apparently fived 2 gun into the air at

some point during the altercation between the teenage girls.

Ariston Waiters was also In the arca. Ariston Waiters was not involved in the fight
between the teenage girls. Ariston Wakters was unarmed and did not fire the shots heard by the

person who called 911,

13,
When Lewis and Ledford amrived, Ariston Waiters was leaving the area on foot. Walters

was walking in the direction of a wooded area behind the buildings. Waiters had his back to
Lewis and Ledford.
16,

Lewis saw Wailers leaving the arca and wrongiully assumed that Waiters had been
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invoived in the incident he was dispatched to investigate,
17.
Without alerting Ledford, dispateh or other officers on the scene, Lewis followed Waiters
(o the rear of the houses.
18.
Lewts concealed himself from Waiters” view and appreached him quietly.
1.
Lewis approached Waiters with his gun drawn.
24
As Lewis drew closer to Waiters. he suddenly emerged from the shadows and demanided
that Wailers stop and lie down facing the ground and with his hands above his head,
21
Waiters did not vun away; he complied with Lewis® commands.
22,
As Lewis approached Waiters, who was tying face down with his hands above his head,
Lewis could see Waiters” hands. Lewis knew Waiters did not have a weapon of anv kind in his

hands,

[
s

When Lewis approached Waiters, who was lyving face down with his hands above his
head and unarmed. Lewis knew or should have known that Waiters Jid not present a threat of
immediate bodily harm to Lewis or anyone else.

24,
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When Lewis approached Waiters, Lewis lacked reasonable articulable suspicion to
belicve that Waiters had been, or was about to be. involved in any sorl of eriminal activity,

2
b

Ly

Lewis approached Walters with his gun drawn and knelt down beside Waiters. Lewis
placed his knee in Waiters” back and ordered hirn to put his hands behind his back.
26.
Waiters gave Lewis his left hand and Lewis placed a handeuff on his left wrist,
27,

When Lowis seized Waiters, he did not have probable cause to believe thar Walters had
been involved in criminal activity; he only knew that Waiters had been walking away from an
incident involving several teenage girls.

28.
Waiters reached his right hand back in an effort to compliy with Lewis’s command,
29,

Waiters™ right hand was and had been in plain view: Lewis knew Waiters did not have a

weapon and presented po threat to him. Waiters was {ving face down on the ground with Lewis”

knee in his back., Wailters was atfempting to comply with Lewis” commands,

30,
Intentionally and without provecation. Lewis fired his service weupon of Walters. Lewis
fired from point blank range. Tewis fired two shots. When he fired one of the shots, Lewis®

service weapon was in contact with Waiters” back.
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Lewis shot Waiters less than two and a half minutes afler arriving on the scene.
32
A local resident who is a registered nurse heard Lewis” gunshots and immediately arrived

on the scene to render aid to Waiters, who was lying on the ground bleeding to death,

it
el

The local resident told Lewis and several other unideniified officers who had arrived at
the scene that she was a registered nurse and could provide immediate emergency medical
treatment to Waiters.

34,
Lewis and his fellow officers would not allow the registered nurse to help Waiters.
35.

Lewis and his fellow officers unreasonably denied critical emergency medical treatment

1o Waiters.
36.
Lewis acted with actual intent to cause injury to Waiters when he fired his service

weapon at Wailers without provocation.

Lewis did not act in self-defense as Walters was uparmed and did not present an

imminent threat of bodily hanm to Lewis or anvone else.

As a direct and proximate cause of Lewis” wrongful acts, Waiters sutfered fatal bodily
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injuries. Waiters died at Grady Merorial Hospital on December 14, 2011
39,
Waiters was not involved in the incident that Lewis was dispatched to investigate.
40.

On June 6. 2012, Phaintifis gave ante litem notice 1o Union City regarding the incident
described in this Complaint. (A true and correct copy of the ante Hitem notice was attached as
Tixhibit "A" to the Complaint.)

41,

On July 10, 2012, the Ciiy of Union City denied Plaintiffs’ claims. {A true and correct

copy of Union Citv's denial of the olaim is atiached herete as Exhibit "B 1o the Complaint.)
42,

Defendans bave waived any defense of sovereign immuntiy by the purchase of liability

insurance.

43.

[}

Piaintiffs have complied with all conditions precedent to bringing this action against
Union Cityv. See Exhibits "A™ and "B.Y
COUNT

WRONGFUL DEATH

{Union City & Lewis)

a4,
Plainiiffs re-allege and incorperate by reference the allegations contained in paragraphs |

through 43 above as if fully restated herein,
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45,
While acting in the course and scope of his emplovment as a police officer in the Union
City Police Department, Lewis intentionally and without provocation fired two shois trom his
service weapon af Ariston Walters. Lewis acted with malice and a deliberate intent to cause
grievous bodily injury, pain and death to Ariston Waiters,
46,
As a direct and proximate cause of Lewis” wrongful acts, Ariston Waiters suffered
grievous bodily injury. pain and death.
47.
Union City is vicariously liable for the grievous bodily Injury, pain and death suffered by
Artston Waiters as a direct and proximate cause of Lewis” wrongful acts performed in the course

and scope of his employment.

48.

As a resuli of the wrongful death of Ariston Waiters. Ajaleh Waiters, by and through her
conservator, Shantava Holmes, is entitled to recover the full vakie of Ariston Waiters™ life in an
amotnt to be determined by the enlightencd conscience of a jury.

49,

As a result of the wrongful death of Ariston Waiters, the Estate of Ariston Waiters is
entitled to recover compensatory damages for the grievous injuries, pain and suffering
experienced by Ariston Waiters prior to his death in an amount o be determined by the

entightencd conscience of a jury.
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50.
Defendant Lewss displayed an entire want of care and indiffercnce to the consequences of
his actions therehy entitling the Estate of Ariston Watters to an award of aggravated, exemplary
and punitive damages in an amount to be determined by the enlichtened conscience of a jury.
COUNT 1}

{(ASSAULT & BATTERY)

N

Plamntiffs re-allege and incorporate by reference the allegations contained in paragraphs |

8%

LA

through 50 above as if fully restated herein,
At afl times relevant to this action, Lewis was acting in the course and scope of his

emplovment as a police officer in the Union City Police Department.

L)
s

When Lewis approached Ariston Waiters with his service weapon drawn. ordered him to

lie face down on the ground, and knelt on him with his knee in Ariston Waiters' back, Ariston
Waiters was in reasonable fear of imminent bodily injury.
4.

Lewis fired his service weapon into Ariston Walters' back at point blank range with

malice and actual intent to cause grievous bodily injury, pain and death.

tA
LA

As a direct and proximate cause of Lewis” wrongful acts, Ariston Waiters suffered

grievous bodily injury, pain and death.
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LA

6.
Union City is vieariously liable for the grievous bodily injury, pain and death suffered by
Ariston Waiters as a direct and proximate cause of Lewis” wrongful acts performed in the course

and scope of his employment.

LA
™~

As a result of the wrongful death of Ariston Waiters, Ajaleh Waiters, by and through her
conservator, Shantaya Holmes, is emitled to recover the full value of Ariston Waiters™ {ife in an
amount to be determined by the enlightened conscience of a jury.

38.

As a result of the wrongful death of Ariston Waiters, the Estate of Ariston Waiters is
entitled to recover compensatory damages for the grievous injuries. pain and suffering
experienced by Ariston Waiters prior to his deazh in an amount o be determined by the

enlightened consclence of a jury.

iy
e

Defendant Lewis displayed an entire want of care and indifference to the consequences of
his actions thereby entitling the Estate of Ariston Waiters to an award of aggravated, exemplary
and punitive damages i an amount to be detesmined by the enlightened conscience of a jury.

COUNT 111

BREACH OF DUTY

60,
Plaintiffs re-allege and incorperate by reference the allegations contained in paragraphs |

through 59 as if fully restated herein.
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ol.
Union City police officers have a duty to protect persons in Unlon City from application
of excessive foree in attempts to apprehiend them.
62.
Through his conduct with respect to Ariston Wailers as detailed herein. Lewis breached

his duty.

In breaching his duty, Officer Lewis acted, with actual malicious intent to cause injury.
G4
Union City is vicartously liable for the grievous bodily injury, pain and death sutfered by
Ariston Waiters as a divect and proximate canse of Lewis’ wronglul acts performed in the course

and scope of his employment.

=8
[* 1

As a result of the wrongful death of Ariston Watters, Ajaleh Waiters, by and through he
conservator, Shantaya Holmes. is entitled to recover the full value of Ariston Waiters’ lile in an
amount 1 be determined by the enlightened conscience of a jury.

66,

Aga result of the wrongful death of Ariston Waiters. the Estate of Ariston Walters is
entitled to recover compensatory damages [oy the grievous injuries, pain and suffering
experienced by Ariston Waiters prior to his death in an amount to be determined by the
enlightencd conscience of a jury.

67.
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Defendant Lewis displayed an eniire want of care and indifference to the conseguences of
his actions thereby entitling the Estate of Ariston Waiters 1o an award of aggravated, excrnplary
and punitive damages in an amount 1o be determined by the enlightened conscience of a jury.

COUNT IV

FOURTH AMENDMENT — 42 U.8.C. § 1983

{Fxcessive Force)

68.
The foregoing paragraphs 1 through 67 are incorporated here by this reference.
69,
Avall times relevant 1o this action, Defendant Lewis was acling under color of state faw
and within the scope of bis discrctionary {unctions as an employee of Union City, Georgia,
70
Lewis knew that Waiters did not present an imminent threat of bodily harm bying
unarmed and face down on the ground.
71.
An objectively reasenable law enforcement officer in Lewis’ position would have known
that Waiters did not present an imminent threat of bodily harm lving unarmed and face down on

the ground.

Lewis discharged his firearm tnto Waiters” back two times at point blank range cagsing
fatal mjuries,
73.
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Lewis use of unlawful deadly force againsi Wakters vielared the Fourth Anrendment to
the United States Constitution, made applicable to state and local officials through the Fourteenth
Amendment’s Due Process ¢lavse and actionable pursuant to 42 U.8.C. § 1983,

74,

At all times relevant to this action, the law was established with obvious clarity that
Lewis™ use of deadly foree against Waiters — a person who had committed no crimme and was
laying face down on the ground — violated the Fourth Amendment.

75.

Ay a direet and proximate cause of Lewis” unlawful actions, Waiters was deprived of his

rights under the Fourth Amendment to the Constitstion,
76.

The Estate of Ariston Waiters 1s entitled to recover compensatory damasges for the
constitutional deprivations suffered by Waiters prior to his death in an aniount 1o be determinec
by ths enlightened conscience of a jury.

7.

Lewis™ actions described herein were wiltful, deliberate. and malicious therehy entitling
the Estate of Ariston Waiters to an award of punitive damages in an amount 1 be determined by
the entightened conscience of a jury.

78,
Ajaleh Waiters, natural danghter and sole survivor of decedent. Ariston Walters, by and

through SHANTAYA HOLMES, her mother and next [riend, are entitled to assert the survivors
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clabms arising out of Ariston Walters” wrongful death for 211 damages constituting the full value
of Waiters' life.
COUNT VY

FOURTH AMENBDMENT — 42 U.8.C. § 1983

{Mopnell Linbility)

79,

The city couned is the goveming authority for Union City, Georgia.
80.
Acting pursuant to Its governing authority, the city counci! enacted legislation creating the
Union City Police Department.
8t
The city council delegated final policy making authority to the Chief of Police over
implementation of law enforcement training. policies, procedures, internal investigations and
disciplinasy action within the Union City Police Department (“UCPD™).

8

[

The city council has manifested its delegation of linal policy making authority to the
Chief of Pelice in the folowing ways: (a) by giving the Chief of Police authority to
develop and implement policies and proceduses related to the use of force, vehicle pursuiis
and internal investigations; (b) by giving the Chiel of Police authority to implement

taining within the UCPD related to Terry stops, vse of fores and internal investigations,
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and {c) by giving the Chief of Police authorily (o implement policies and procedures for

recruiting, hiring, promoting and disciplining employees of the UCPD,

At all times relevant heretn, the Defendant officers acted pursuant 1o the
customs. policies, and practices of Union City, and, sccordingly, Union City is liable for any

and all constitutional violations commitied against the Plantitls' decedent.

Said customs, policies, and systemic deficiencies include but are not limited tw©
the following:
(n) Maintaining a vasue and ambiguous use of force policy which fails o provide
clear guidance as 1o the definition of deadly force: and
{b} By engaging in a custom or practice of failing to conduct thorough, objective,
and uniform investigations and evaluations  of officer misconduct and incidents
involving the use of deadly force, with the result being that officers were led to believe
that they could violate the Fourth Amendment with impunity.
85,
At all times relevant hereto, Union Cily had a policy, practice, or custom of ratifving
police misconduct and’or exercising defiberate blindness to allegations of police misconduct.
This policy. practice, or custom has created an environment that fosters police misconduct

because officers believe that they will not be disciplined for such conduct,
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86,

Said customs, policies, and practices of Union City, which include systemic deficiencies
in its police depasment arising from the deliberats indifference of Unton City and its
policymakers  in failing to develop and umplement appropriate customs, policies, and
practices, were the moving foree behind the constinutional  violations complained of by

Plaintiffs.

87,

As a dircet and proximate cause of Union City’s customs, policies and practices, Walters
was deprived of his rights under the Fourth Amendment to the Constitution.

g8.

The Estate of Ariston Waiters is entitled to recover compensatory damages and pain and
suffering for the constitutional deprivations suffered by Waiters prior (o his death in an amount 10
be determined by the enlightened consclence of a jury.

89,

Ajaleh Waiters, natural daughter and sole strvivor of decedent, Ariston Waiters, by and
through SHANTAY A HHOLMES, her mother and as next friend, are entitled to assert the
suryivars claims arlsing oul of Ariston Waiters” wrongful death tor atl domages constituting the
full value of Waiters™ lite.

WHEBREFORE, Plaintifts pray that they have a trial by jury on alf issues and judgment

against Defendants as follows:
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{a} Judgment be entered against the Defendants, jointly and severally, in favor of
Plaintiffs for all damages flowing from the death of Mr. Walters, including but nof
himited to lost earnings. the full value of Mr. Walters™ life, funeral and related
expenscs, compensation for loss of enjovment of {ife, and all damages for Mr,
Waliters® physical, mental, and emotional pain and suffering and apprehension of fear
in an amount to be determined by the enlightencd conscience of an impartial jury;

{b) Judgment be eniered against the Defendants, jointly and severafly, in favor of
Plaintiffs for Maintiffs’ attorneys’ fees, costs, and expenses of litigation pursuant to
0.C.G.A. §13-6-11, and any othar applicable law,

(¢} Judgment be entered against Defendants in favor of Plaintiffs for punitive
damages pursuant o CLC.GAL §51-12-3.1 in an amount 1o be determined by the
enlightened conscience of an impartial jury:

{d) Plaintitls be awarded such other and further reliet as this Court deems just and
proper; and

{¢) This Court grant Plaintiffs a trial by jury

This 29" dav of August. 2013,

Respectfully Submitted,

fsf William | Atkins fsi Mureuli M. Davis

William J. Atkins MAWULI M. DAVIS

Georgia State Bar No.: (027060 Georgia Bar No. 212029
Atkins & Attwood, LLC ROBERT O. BOZEMAN

6400 Powers Ferry Road Georgia Bar No. (73561

Suite 112

Atlanta, GA 30339 Davis Boezeman Law Firm, P.C
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{404) 969-4130 4153 B FLAT SHOALS PARKWAY
bill#atkins-law.com SUITE 204
DECATUR, GEORGIA 30034
(404} 244-2004
(404) 244-2020 (FAX)
Mdavisedavisbozemanlaw.com

Rbozeman@davishboremanlaw.com
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oion City, Georgia
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Ame Liem Notice of Clatms and Reguest for Insurance Informwtion dated June 6,
2012 ~ Estate of Atiston Waiters and Shantaya Holmes as nest frlend of Ajaleh
Waiters
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[Jear My, Davig;

Tam i receipt of the ehove-refirenced notive. You altege that the City of Union City, by
and through its agenis, was negligent and used exeessive foree thereby @iving rise 0 0 wronghyd
death olaim to your clionts, You allege that damages o ere éncvrref} moan amount lkely to
exeend 3100000000 § bricted the Mayor and Council of Union Ciiv on this issue and receivad
divecrion w inlorm vou that the Mayor and Counedl of § zmar( ity deny that Union City, by and
throvgh 18 agents, acted in the manner 23 alle
Coungs! further deny any ¢loims as amn iy

din vour fune 6, 2012 Teter, The Mayor and
SIHNE,
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With respeci o vour insuranes reguest cantained within your notice. the Uity has an
insurpnce policy with the Georgla Interlocat Risk Manzgement Agency (GIRMA) of the Geargla
Manicipal Association, The thivd party adminstrator for this policy is Uallagher Bassent
Serviges, Contact information 15 “rmum below:

Callngher Bassert Rervioes
100 Crescent Centre Parkway Suite 600
Tucker, Georpia 30084
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Desnis A Davenport.,
ity Altlorney
Ciy of'd “nien C ity, Georgia

Cor AMr Sieve Rapson, Ciy Manager



